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Human Rights and Environmental Protection:
The Pressure of the Charter for the Environment on the
French Administrative Courts
by David Marrani*

T

Introduction

he French National Assembly adopted the Charter for
the Environment (“Charter”) in 2004 and integrated it
into the Constitution of the French Fifth Republic by the
amendment of March 1, 2005. On June 19, 2008, the French
constitutional council, Conseil constitutionnel, in a landmark
decision on the constitutionality of the statute on Genetically
Modified Organisms (“law on genetically modified organisms”),
reaffirmed the constitutional value of every right and duty
defined in the 2004 Charter for the Environment.1 On October
3, 2008, the Conseil d’Etat (“French Administrative Supreme
Court”), for the first time quashed a government regulation
on the grounds that it did not respect the Charter for the Environment. While constitutional control based on the Charter is
typical, judicial review on the grounds of the Constitution is
exceptional. In fact, the French Administrative Supreme Court
has always been opposed to considering the Constitution, treating it almost as taboo. However, this position is evolving. On
the one hand, the Constitution has changed to incorporate declarations of rights, and on the other the French Administrative
Supreme Court has always been enthusiastic about environmental protection. Therefore, the French Administrative Supreme
Court looked to the terms of the Charter, even though it had been
incorporated into the Constitution. The main problem in the reasoning of the French Administrative Supreme Court, even in
cases involving the issue of environmental protection, is that the
Conseil d’Etat articulated a “classic” judicial review of administrative acts. For instance, the French Administrative Supreme
Court applied judicial review to central and local government
regulations, but never to constitutional control. The 2008 French
Administrative Supreme Court ruling is therefore a major step
towards constitutional control and should be analyzed.
Since it is only recently that the Constitution has developed as a corpus of “higher” norms that consider directly or
indirectly environmental protection,2 it is interesting to look at
how the operation of the French Administrative Supreme Court
has changed and will, for environmental reasons, go against the
taboo of touching the Constitution. In this paper, I will start by
looking at the link between human rights and the environment
before considering the move from “transnational” and “international” rights to domestic ones through “constitutionalisation.”
I will then present the recent evolution of the jurisprudence of
the French Administrative Supreme Court and consider a recent
2008 case.
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Human Rights and the Environment,
“transnational” and “international” affair

This section will analyze the relationships between human
rights and the environment. In attempting to classify human
rights,3 first generation rights refer to traditional civil and political liberties of the western liberal democracies. Expressed in
constitutional texts,4 or in separate declarations,5 first generation
rights aim to protect rights such as the freedom of speech, of
religion, and of expression. Those rights presuppose a duty of
non-interference on the part of governments towards the individuals. Second generation rights have generally been considered as
“collective rights,” in that they influence the whole society. Second generation rights require affirmative government action for
their realization: the right to education, to work, to social security, to food, to self-determination, and to an adequate standard
of living.6 Third generation or “solidarity” rights are the most
recently recognized category of human rights and include the
right to health, to peace, and to a healthy environment, among
others. The right to health, which also falls under the right to
an adequate standard of living, is now linked with maintaining
environmental quality.
Until recently, the instruments of international human rights
have typically accorded minimal attention to environmental
issues. The Universal Declaration of Human Rights7 mentions
in article 25 (1), “the right to a standard of living adequate for
the health and well-being of himself and of his family,” while
the International Covenant on Civil and Political Rights mentions “public health.”8 The International Covenant on Economic, Social and Cultural Rights9 recognizes in article 12,
“[t]he improvement of all aspects of environmental and industrial hygiene” in relation to “the right of everyone to the enjoyment of the highest attainable standard of physical and mental
health.” In fact, the three primary general international human
rights instruments barely mention the relationship between environment and human rights.
The 1972 Stockholm Declaration acted as one of the first
major international law instruments to link human rights and
environmental protection objectives. Specifically, Principle 1
states that:
Man has the fundamental right to freedom, equality
and adequate conditions of life, in an environment of a
quality that permits a life of dignity and well-being, and
* Lecturer in Public and Comparative Law, School of Law, University of Essex,
Wivenhoe Park, Colchester, CO4 3SW, UK. dmarrani@essex.ac.uk.

52

he bears solemn responsibility to protect and improve
the environment, for present and future generations.10
This proto-declaration of environmental rights stated every
idea that is now topical in environmental law. But the Declaration does not stop there. In fact, Principle 15 refers more specifically to environmental protection, while indirectly referring to
the precautionary principle:
In order to protect the environment, the precautionary
approach shall be widely applied by states according
to their capabilities. Where there are threats of serious
or irreversible damage, lack of full scientific certainty
shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation.11
The 1994 Draft Principles on Human Rights and the Environment expressly links human
rights and the environment,
particularly Principle 7, which
states that “[a]ll persons have
the right to the highest attainable standard of health free from
environmental harm.”12 Furthermore, Article 12 of the International Union for Conservation
of Nature Draft International
Covenant on Environment and
Development also articulates
states’ responsibility as facilitating agents by asserting that, “[p]
arties undertake to achieve progressively the full realization of
the right of everyone to an environment and a level of development adequate for their health,
well-being and dignity.”13
The third generation rights, as exemplified by the Charter
for the Environment, are those rights primarily connected to the
environment. Naturally, the first two categories of rights sometimes ensure the protection of third generation rights, as highlighted by state practice. In Europe, the precautionary principle
could be added to this trend, as part of the wave of new developments to protect the environment.14 Article 6 of the Treaty on
European Union expresses the necessity for the EU to respect the
rights guaranteed by the European Convention for the Protection
of Human Rights and Fundamental Freedoms (“ECPHRFF” or
“Convention”).15 Within the rights protected by the Convention,
the European Court for Human Rights (“ECHR”) has considered
environmental protection, as well as threats that may impact
people’s right to life (Guerra & Others v. Italy),16 property
(Chasagnou & Others v. France),17 privacy (Guerra & Others
v. Italy),18 access to court (Athannossoplan & Others v. Switzerland),19 and freedom of expression (Guerra & Others v. Italy).20
The concerns for health and the welfare of the environment are
human rights that require protection and evaluation.
Even though there is no direct reference to the environment in the ECPHRFF, the Court aims to protect human rights
and fundamental liberties based on recent developments. The

Convention became a charter of rights in Europe, with human
dignity at its heart.21 In 1976 the commission in X v. Iceland22
held that Article 8 of the Convention did not extend so far as
to protect an individual’s relationship with his immediate surroundings so long as the relationship did not involve human
relationships. The Court of Strasbourg reminded us that no general right to protection of the environment exists in the Convention (Kyrtatos v. Greece).23 However, in today’s society there
has always been the necessity for a certain level of protection
(Fredin v. Sweden [No. 1]).24 The Court of Strasbourg has often
considered questions pertaining to environmental protection and
highlighted their importance (as seen in Taşkın and Others v.
Turkey;25 Moreno Gómez v. Spain;26 Fadeïeva v. Russia;27 Giacomelli v. Italy).28 Protection of the environment is therefore:
. . . a value, the defence
of which arouses a constant and steady interest
of public opinion, and as a
consequence public authorities. Economic imperatives
and even some fundamental rights, like the right of
property, should not been
granted primacy ahead
of considerations relating
to environmental protection, in particular when the
state has legislated on the
subject.29
In the light of the case law
of the Court of Strasbourg, anything may be used in order to counter solutions that may not
bring about the right objectives (Chassagnou and Others v.
France).30 In fact, in areas like environmental protection, the
Court respects the assessment of the national legislator, except
when the result is manifestly unreasonable (Immobiliare Saffi v.
Italy).31 The confrontation between state law and the law of the
acephalous society32 shows how under the guidance of human
rights, the levels of law have evolved over time.

Until recently,
the instruments of
international human
rights have typically
accorded minimal
attention to environmental
issues.
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“Consitutionalisation” of Environmental
Human Rights as a Domestic Solution
In this respect, the case of the Constitution of the French
Fifth Republic is extremely interesting. As mentioned, the
French National Assembly incorporated the 2004 Charter for the
Environment into the declaration of rights. The Charter can be
classified as a third generation declaration of rights. The National
Assembly’s procedure included amending the first line of the
Preamble of the Constitution of the French Fifth Republic.33 The
Preamble of the Constitution refers to the first and second generation of rights, through the Declaration of the Rights of Man and
Citizens of 1789 (the first generation of rights) and the Preamble
of the Constitution of the French Fourth Republic (the second
generation of rights). In 2005, the National Assembly updated
the Constitution and inserted a reference to the third generation
Sustainable Development Law & Policy

of rights by applying the Charter. In the comment made during the preparation of the Charter, legislators made clear that
third generation rights were a continuation of the earlier generations.34 The first and second generations of rights created a veil
of protection for the environment prior to the enshrinement of
third generation rights into law.35 Thus, the constitutionalisation
of rights has become an important process.
The “constitutionalisation” of environmental protection
through the “constitutionalisation” of human rights saw an exponential increase since the 1972 Stockholm conference,36 and
environmental protection is now a component of many constitutions in Western Europe.37 Then again, the environment itself is
characterized by an absence of limit and it seems logical to think
about international rules rather than a patchwork of domestic
solutions. However, “constitutionalisation” could be perceived
as a more efficient way of protecting the environment. “Constitutionalisation” replaces international law in Rodolfo Sacco’s terms the law of the “grande Société acephalique,”38 and
is supposed to make the protection effective. After 1972, more
nation-states “constitutionalised” environmental law, initially by
enshrining it more or less explicitly within their constitutions.39
This enshrinement came via second generation rights such as
the right to a healthy environment, which derived more or less
from the right to health and the duty of the state, and sometimes
the citizen, to protect the environment, and natural resources.40
The right to a healthy environment, considered here as a general human right of environmental protection, established the
idea of environmental protection based on human rights that
evolve around the protection of the human both now and in the
future. The Charter, as a sort of pure third generation declaration, went further in defining the link between human rights and
the environment.
In 1958, the Constitution of the French Fifth Republic created the French Constitutional Council to control the constitutionality of statutes.41 As a consequence, France assumed that
the French Administrative Supreme Court would not operate
any kind of constitutional control. In this respect, the French
Administrative Supreme Court considers a statute as a specific
set of norms operating as a “screen” between the Constitution
and the administrative acts of central and local governments that
the administrative courts examine. Therefore, the administrative
judges reviewing an administrative act’s conformity to a statute that manifestly did not conform to the Constitution would
always refuse to declare the administrative act void, because the
judges would not want to consider the non-constitutionality of
the statute. One could argue that because of the way that constitutional control and judicial review operate under the imperium
of the Constitution of the French Fifth Republic, declarations
of rights are the basis for constitutional control rather than for
judicial review. It is important to note that the Constitution of
the French Fifth Republic never intended to incorporate any declarations of rights. The 1958 Constitution conformed to French
tradition by creating a formal constitution composed only of an
institutional architecture and very few substantive rules. Due
to the rulings of the constitutional council, the legislators built
Fall 2009

a formal constitution around the core of the formal one. Thus,
this movement to enlarge the notion of the Constitution included
the 2004 Charter for the Environment. As such, this movement
acknowledged certain changes. Specifically, the movement
acknowledged that human rights are recognized as part of the
most authoritative norm on French territory. At the same time,
however, the rationale behind the 1958 novelty of having one
institution for constitutional justice and one for administrative
justice, made it fairly certain that the Charter, like the other declarations of rights, would remain a text presenting rights to be
protected by the French Constitutional Council rather than the
French Administrative Supreme Court. Thus, only under the
specific procedure of constitutional control would the extended
Constitution be used to protect human rights. The use of the text
of the Charter by French courts and particularly by administrative justice shocked many observers.

The 2004 Charter for the Environment and
the French Conseil d’Etat
The issue becomes more complex when considering how
the French Administrative Supreme Court applies the Charter.
Major developments highlight the environmental protection at
different levels, from the “simple” action of declaring rights,
to more complex and more operational system of protection of
these declared rights.
The French Administrative Supreme Court was not a novice
in terms of environmental protection. It has shown an openness
towards environmental protection in various judgements, such as
quashing the authorization for a high-voltage power line to cross
the Verdon park in the south of France;42 stopping the construction of a dam because it would endanger species;43 ordering the
dismantling of a nuclear power plant by Electricité de France
because of a failure to respect the public right to information;44
or in the matter of exporting the aircraft carrier Clemenceau to
be dismantled in India because of risks to environmental protection and public health.45 The work of the French Administrative Supreme Court on environmental protection seems to have
been steady. More specifically, the precautionary principle in its
legislative version has long been a reference point for operating judicial review. Since the transposition of the principle into
French law, the administrative courts have enforced the respect
of the precautionary principle in central and local governments’
decision-making.46 The precautionary principle acted as an
embryo of environmental protection, until the administrative
courts extended the scope of control to general environmental
protection and public health. Following the “constitutionalisation” of the Charter, and particularly the precautionary principle,
an administrative court may now analyze the nature of the uncertainty of risk to health as a fundamental ground for the court’s
ruling. The recognition of environmental protection as a human
right, therefore, developed and went even further than expected.
The Charter became a usable document so that the “layman-citizen” reified the declaration of rights and used it as an instrument
of protection.
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During the first years of the Charter (2005-06), the lower
courts’ rulings were clearly going in that direction. However, at
that time, a discrepancy existed in the appreciation of the Charter’s value within the administrative courts and between local
lower courts and the French Administrative Supreme Court. On
the one hand, local administrative courts ruled using the basis
of the Charter, establishing it as containing fundamental freedoms considered to be of constitutional value.47 On the other,
the French Administrative Supreme Court’s reticence to change
showed in the way it applied the Charter, as demonstrated in two
2006 rulings.48 That said, the French Administrative Supreme
Court merely respected its function of control of legality and
avoided operating a control of constitutionality. In December
2006, the Conseil d’Etat rejected the Charter’s legal authority
because it believed it would be too vague to solely mention the
breach of the Charter.49
In 2007 and 2008, a series of cases referred to the Charter
in various ways. In each case, the parties, mainly environmental
associations, acted consistently in considering the Charter as one
of their legal bases for seeking judicial review. In January, the
French Administrative Supreme Court considered the Charter
together with the Kyoto Protocol and the political context of an
area in northeast of France as the legal basis for its decision. In
this case, however, the French Administrative Supreme Court
rejected the review of a decision to build the A 52 motorway.50
In February, the French Administrative Supreme Court referred
to the Charter, and particularly to the precautionary principle, to
reject the review of a regulation concerning the closing dates of
hunting on the application of four environmental associations.51
In May and June, the French Administrative Supreme Court
used similar reasoning to that used in the December 2006 case,
considering that it was too vague to solely mention the breach
of the Charter.52 In three cases from June and October 2007, the
French Administrative Supreme Court cited the Charter as a legal
basis (the highest one), but did not consider it in its ruling.53 In
October 2007, in the case M. F, M. E, M. C, M et Mme B., M. et
Mme A, the French Administrative Supreme Court developed an
interesting point of view.54 The French Administrative Supreme
Court argued that when the French Parliament acted to apply
the principles enshrined in article 7 of the Charter (the right to
information and public participation), the legality of regulations
would be considered in light of the statutes.55 The judges went
on to explain that statutes enacted prior to the Charter should
respect the Charter.56 Consequently, the French Administrative
Supreme Court followed tradition and the judges ruled on the
basis of the French Environmental Code and not on the Charter.57 This decision marked progress on the path towards the
2008 landmark case analyzed in the next section. However, the
French Administrative Supreme Court did not confirm this position and, in two separate cases on the same day, acted according
to its previous position of December 2006,58 as it did in cases in
December 2007 and August 2008.59 Though the Charter became
valued as a legal instrument and is now taken into account by
claimants in the administrative courts, the way the courts have
considered and used this instrument remains variable. This is
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perhaps because of the lack of clarity in the preparation of the
Charter in defining the real aims of the text. The administrative
judges have mentioned in many instances, such as in the December 2006 case, that the use of the Charter as a legal basis is not
legitimate because of its lack of precision. In fact, the changes
affecting the administrative judges may be seen as an evolution
and passage from one phase of modernity to another from “the
land does not lie” to “human rights do not lie.”

A radical change? The 2008 Case
In the 2008 case, Commune d’Annecy, the French Administrative Supreme Court went a step further. The Commissaire
du gouvernement Aguila, charged with presenting a final report
to the French Administrative Supreme Court before the decision of its plenary assembly, concluded in eight points. These
eight points will be examined here as an introduction to this section. First, Aguila considered that the context needed clarification, for the following three reasons: the case law of the French
Administrative Supreme Court in the matter was not yet clearly
fixed; the work of the committee reviewing the fundamental
rights that contributed to a general reflection on the necessity for
clarifying the value of the principles enshrined in the Preamble
of the Constitution of the French Fifth Republic (together with
the principles included in the Charter);61 and the constitutional
amendment of July 2008, introducing the possibility to bring
a statute before the constitutional council after its promulgation. In the second point the Commissaire noted that the Charter served as an autonomous constitutional text, unique in the
world although the unfinished preparatory work created uncertainty making judicial use difficult.62 The third point served as
a reminder that administrative justice has always been involved
in the development and the application of environmental law.63
The fourth and fifth points concern the case itself, and will be
developed later. The Commissaire created point six in the form
of a question: is the Charter for the Environment a text that may
be invoked before an administrative court directly by the parties
concerned and does it have “full” constitutional value?64 Point
seven concerned the increase of parliamentary power over environmental issues as a result of the charter.65 On this last point,
Aguila concluded by listing the expected results of the case
thereby quashing the government regulation on the grounds of
a violation of the charter; reinforcing the role of Parliament in
the area of environmental law, as sought by the authors of the
Charter; and renewing the traditional mission of the administrative judge to look after the respect of the common good, and the
fundamental rights of citizens.66 The report of Aguila reflected
the materialization of deep change.
The 2008 case relates to the specific protection of large
mountain lakes (larger than 1,000 hectares).67 These lakes are
currently protected by both the “mountain law”68 and the “littoral law.”69 Some towns and cities are very happy about this
double protection, while other towns and cities tried to relax the
laws to allow for new developments (principally real estate projects). The case concerns article 187 of the statute of February
23, 2005.70 This covers the development of rural territories,71
Sustainable Development Law & Policy

which introduced a new paragraph to article L. 145-1 of the
town planning code:
However, concerning mountain lakes having an area
greater than 1,000 hectares, a government regulation
after advice of the Conseil d’Etat delimits the sector
within which the measures specific to littoral (as stated
in Chapter VI of the present title) apply solely, having taken into account the topology of the area and the
advice of waterside municipalities. This sector cannot
reduce the littoral strip of 100 metres defined by article
L. 164-4, part III. In other areas of waterside municipalities, and located within the areas of mountains
mentioned in the first paragraph, the dispositions specific to mountains of the present chapter apply solely.72
The Commune d’Annecy contested the government regulation of August 1, 2006,73 adopted as part of the application of the
new article of the town planning code, to complete and introduce
new measures into the “regulations” section of the code.74 In the
local authority’s opinion, the new measures would reduce the
protection of mountain lakes, by reducing the perimeter of application of the littoral law around
mountain lakes. According to
the government regulation, the
perimeter should be delimited
by local authorities’ decisions,
made on a case-by-case basis
for each lake. The 2006 decree
introduced a series of regulations, codified under articles R.
145-11 to -14, which outline a
detailed decision-making process. Article R. 145-11 stated
that either the state or the waterside municipalities (town or
city) had the authority to delimit
the perimeter around mountain
lakes of more than a 1,000 hectares. Article R. 145-12 stated in section I that when the responsibility for delimiting the perimeter falls to the state, then the
prefect (representing the state in the département75) should forward a file to the waterside municipalities comprising: a) a map
of the perimeter; and b) a note presenting the rationale behind
the limits of the perimeter (considering places, built or unbuilt;
visibility from the lake; waterside preservation of economic
and ecologic equilibrium; and sites and landscape quality). The
municipalities had two months from the transmission of the file
to the local mayors to decide on the project before their approval
was assumed. Section II stated that when the municipalities
were responsible for the process, they should send a similar file
to the prefect with each administrative decision (i.e. namely a
déliberation from each local council). Article R. 145-13 stated
that the file had to be sent with the advice or proposal from each
municipality to be submitted to a public inquiry by the prefect
(as stated by articles R. 123-7 to -23 of the Environmental code).
The prefect had to communicate the file and the results of the

inquiry to the government minister in charge of town planning.
Finally, article R. 145‑14 stated that the central government had
to approve the perimeter by decree upon receiving advice of the
French Administrative Supreme Court, which the Journal Officiel de la République Française published.76
The Commune d’Annecy criticized the government regulation specifically because it would breach the right to information
and participation of the public in the decision making process
which would impact the environment. The government regulation did not allow for public consultation before the decisions
required by the public inquiry of article R. 145-13 and -14 and
therefore violated article 7 of the Charter. Aguila’s sixth point
concerned this issue: can the Charter for the Environment be
invoked before an administrative court directly by the parties
concerned? Or in other words, can human rights influence the
way administrative courts operate?
The Constitution of the French Fifth Republic introduced
a mini revolution in 1958. The French Parliament is not free
to enact everything it desires but can only act on the matters
listed, which became the “domain of statute law,” as stipulated
in article 34 of the Constitution.
The responsibility of the 2005
constitutional amendment that
constitutionalised the Charter
for the Environment and also
added to article 34’s list that the
expression of the fundamental
principles on the preservation
of the environment fell to Parliament. In consequence, only
a statute could be adopted to
determine those principles, not
a regulation.77 In the 2008 case,
the administrative judges of the
French Administrative Supreme
Court considered that the scope
of action of the French parliament
had been altered by the 2005 amendment. Furthermore, the
judges declared in article 7 of the Charter that, “[e]veryone has
a right, within the conditions and limits of Law, to access information relating to the environment in the possession of public
authorities and to participate in the public decision making process which have an incidence on the environment.”78 The collection of rights and duties defined in the Charter (indeed, all
rights and duties that proceed from the Preamble of the 1958
Constitution), therefore had constitutional value.79 These rights
and duties are imposed on public powers and administrative
authorities in their respective domains of responsibility.
In addition, the French Administrative Supreme Court considered that under the constitutional amendment of March 1,
2005, the French Parliament had sole legislative competence for
fixing conditions and limiting the exercise of the right to information relative to the environment. This competence included
the right to access all information held by public authorities
and to participate in the elaboration of public decisions that

For some, and
France in particular,
environmental protection
is best accomplished
by declaring it a
constitutionally protected
human right
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may have an effect on the environment. As a consequence, the
government had no general competence in this area, although
it could exceptionally make complementary legislation. Therefore, since 2005, a regulation could be taken as a complement to
a statute, within the scope of article 7 of the Charter, posterior
or anterior to 2005, so long as the regulation conformed with the
substantive rights included in the Charter.
The French Administrative Supreme Court went on to comment on the importance of article L. 110-1 of the Environmental
code. The French Administrative Supreme Court decided that
the article should proclaim principles and not determine the conditions and limits required by article 7 of the Charter. Furthermore, as explained above, according to article L. 145-1 of the
town planning code, which protects mountain lakes of an area
greater than 1,000 hectares, a decree following the advice of the
French Administrative Supreme Court should not determine the
conditions and limits of the right to information and participation of the public or competence of the French parliament. Since
no statute has been enacted to determine these conditions or limits, the French Administrative Supreme Court properly used the
2004 Charter as a reference. In consequence, the 2006 governmental regulation became illegal because it fixed measures that
were within the scope of article 7 of the 2004 Charter for the
Environment. This is a great evolution for many reasons, but
especially because human rights and environmental considerations finally came together in the same legal culture.

Conclusion
This paper described the links between human rights and
environmental protection, and the modification in the operation
of French administrative courts under the pressure of the constitutionalisation of environmental human rights. The paper noted
the evolution from the adoption of the Charter for the Environment and its incorporation into the (material) Constitution of
the French Fifth Republic. The Charter represents a domestic
development in terms of human rights, as it expresses the third
generation of human rights. The weight and pressure of environmental issues forced the French Administrative Supreme Court
to modify its way of operating. This is a profound modification,
as the French Administrative Supreme Court is not separated
from the administration of the Republic. Indeed, the French
Administrative Supreme Court is not only the highest administrative court; it is also a government advisor and the organ in
charge of preparing the bills and regulations for both the French
parliament and the government. We now see the increased consideration for human rights and their dissemination in the legal
culture to such an extent that we may have entered a new spatiotemporal dimension. Mankind fears the reality of its mortality,
and has realized that its area of “play” must be protected. For
some, and France in particular, environmental protection is best
accomplished by declaring it a constitutionally protected human
right. The Charter is aligned with this new trend. The evolution
of the jurisprudence of the highest French administrative court is
a witness of the changes as is illustrated in the recent case law of
the French Administrative Supreme Court.
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